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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held by video
tel econference in this case on March 7, 2003, at connecting
sites in Fort Myers and Tal | ahassee, Florida, before Lawence P.
Stevenson, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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For Petitioner: Mchael Martinez, Esquire
Depart nent of Busi ness and
Prof essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

For Respondent: John Kyl e Shoenaker, Esquire
Post O fice Box 1601
Fort Myers, Florida 33902



STATEMENT OF THE | SSUES

Whet her Respondent conmmitted the offenses set forth in the
Adm ni strative Actions in these consolidated cases, and, if so,
what penalty shoul d be i nposed.

PRELI M NARY STATEMENT

On July 11, 2002, the Departnent of Business and
Pr of essi onal Regul ation, Division of Al coholic Beverages and
Tobacco (the "Division"), filed a one-count Adm nistrative
Action agai nst Barghouthi Enterprises, Inc., d/b/a Fow er Liquor
Store ("Fowl er Liquors"). The Division charged Fow er Liquors
as follows: "On or about 06/17/2002, you, Barghout hi
Enterprises, Inc., d/b/a Fow er Liquor Store, or your agent,
enpl oyee to wit: Samer Barghouthi did sell, serve, or give an
al cohol i ¢ beverage on your |icensed prem ses to a person under
the age of 21, contrary to Section 562.11(1)(a), Florida
Statutes." Fow er Liquors disputed the allegations of fact in
the Admi nistrative Action and requested a hearing. This matter
was referred to the Division of Administrative Hearings ("DOAH")
on January 22, 2003, and assigned DOAH Case No. 03-0217.

On Septenber 6, 2002, the Division filed a second one-count
Adm ni strative Action against Fow er Liquors. The Division
charged Fow er Liquors as follows: "That on or about
06/ 15/ 2002, you, Barghouthi Enterprises, Inc., d/b/a Fow er

Li quor Store, a vendor licensed under the Beverage Laws of the



State of Florida, through your agents, servants, or enployees
did sell, give, serve, or allow to consunme, alcoholic beverages
on your licensed prenm ses to a person under the age of 21.
These acts are in violation of 562.11(1)(a), Florida Statutes.”
Fow er Liquors disputed the allegations of fact in the

Adm ni strative Action and requested a hearing. This matter was
referred to DOAH on February 11, 2003, and assi gned DOAH Case
No. 03-0431. Also on February 11, 2003, the Division filed a
nmotion to consolidate the cases, which was granted by O der
dated February 13, 2003.

At the hearing, the Division presented the testinony of
Justin C. Bender; David P. Geen; Chief Anthony J. Smth, chief
of law enforcenment for the Division; Captain Tani a Pendaraki s,
district supervisor for the Fort Myers office of the D vision;
Agent Brian D. Sauls of the Division; Oficers Bradley J. Ades,
Melvin D. Perry, and Cecil Pendergrass of the Fort Myers Police
Departnent; and Reverend Anthony Cubello. The Division's
Exhibits 1 through 4 were adnmtted into evidence. Fow er
Li quors presented no testinony. Fow er Liquors' Exhibit 1 was
admtted into evidence.

The one-volunme Transcript of the hearing was filed on
April 11, 2003. The Division filed its Proposed Recommended
Order on April 21, 2003. Fow er Liquors did not file a proposed

recommended order. On May 8, 2003, Fow er Liquors filed a



docunent styled "Exceptions to Recommended Order," which
consists of argument in response to the Division's Proposed
Recomended Order. No | eave was given to Fow er Liquors to file
such a response. However, the Division has not objected to the
response. In an effort to provide Fow er Liquors every
opportunity to answer the charges brought in these proceedings,
t he undersigned has fully considered the "Exceptions to
Recommended Order™ in arriving at the findings and concl usi ons
set forth bel ow

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record in this proceeding, the
follow ng findings of fact are nade:

1. At all tinmes material hereto, Fow er Liquors was
licensed by the Division, having been issued |icense nunber 46-
04643, Series 3-PS. The license permts Fow er Liquors to make
packaged sal es of beer, wine, and liquor at its convenience
store located at 3450 Fow er Street in Fort Myers.

2. In an Administrative Action dated July 11, 2002, the
Di vi si on charged Saner Barghouthi, the nmajority owner and
princi pal officer of Fow er Liquors, with selling al coholic
beverages to a person under the age of 21 on May 19, 2002.

Fow er Liquors conceded there were no disputed issues of fact

and requested that the matter be resolved in an infornal



hearing. In a Final Order dated Cctober 25, 2002, the D vision
ordered Fow er Liquors to pay a fine of $1,000 and serve a
seven-day |icense suspension

3. The Adm nistrative Action regarding the May 19, 2002,
sal e arose froman incident in which 20-year-old Tony Cubell o
was beaten, robbed, and shot to death in the parking | ot of
Fowl er Liquors after maeking a purchase in the liquor store. The
mur der of M. Cubello was the subject of articles in the Fort
Myers newspaper

4. The Fort Myers Police Departnent investigated
M. Cubello's nurder and cane to believe that Sanmer Barghout hi
could identify the killers but was refusing to cooperate. The
Fort Myers police requested the assistance of the Division in
securing M. Barghouthi's cooperation.

5. The Division conmenced an investigation, interview ng
young peopl e who had known M. Cubello. During the course of
these interviews, the D vision becane aware that Fow er Liquors
was wi dely reputed as a pl ace where underage people coul d buy
al coholic beverages. During its investigation, the Division
al so | earned that the Departnent of Revenue had a tax warrant
agai nst Fowl er Liquors, and that the Gty of Fort Myers had
i ssued citations agai nst Fowl er Liquors for hours-of-sale

vi ol ati ons.



6. During its investigation, the Division sent an underage
operative into Fow er Liquors to attenpt to purchase al coholic
beverages. The operative was wearing a hidden m crophone,
allowing the Division's officers to hear what transpired in the
liquor store. As the sale was about to be conpleted, a van ful
of construction workers pulled up outside the store. The person
wor ki ng behind the counter at Fow er Liquors said that there
were "cops" in the van, and declined to conplete the sale to the
operati ve.

7. On June 14, 2002, Captain Tania Pendarakis, district
supervisor for the Division's Fort Myers office, net with Saner
Bar ghout hi. She infornmed M. Barghouthi that the D vision m ght
consider filing adm nistrative charges rather than crim nal
charges agai nst Fow er Liquors, if M. Barghouthi would
cooperate with the Fort Myers Police Departnent's nurder
i nvestigation.

8. During this conversation, M. Barghouthi assured
Capt ai n Pendaraki s that he was going to start checking
identifications and stop selling alcoholic beverages to underage
chi | dren.

9. The next day, June 15, 2002, David P. Geen, then
si xteen years old, entered Fowl er Liquors early in the evening
to buy beer. In the liquor store, M. Geen recognized ot her

peopl e whom he knew from his high school. M. Geen testified



that it was widely known at his school that underage peopl e
coul d purchase al cohol at Fow er Liquors.

10. M. Geen purchased a twel ve-pack of Budwei ser Light
beer. He tendered ten dollars cash to the cashier and asked if
the store sold "dip," i.e., finely ground tobacco. The cashier
told himno, but offered to sell M. Geen cigarettes.

11. The cashier did not ask M. Geen his age, nor request
any identification fromM. Geen to prove that he was at | east
21 years of age. At the hearing in this matter, conducted
nearly nine nonths after the fact, M. Geen | ooked no ol der
t han sixteen. Wen he purchased the beer at Fow er Liquors,

M. Geen made no attenpt to alter his appearance or otherw se
di sgui se the fact that he was only sixteen years ol d.

12. Wien M. Geen exited Fow er Liquors, he saw a police
of ficer parked in a police cruiser directly in front of him
M. Geen put his twelve-pack of beer down next to a garbage
can, then got into his car and drove away. Several of
M. Geen's friends were also in his car.

13. The police officer who wi tnessed this scene, Oficer
Bradl ey J. Ades of the Fort Myers Police Departnent, testified
at the hearing. Oficer Ades testified that, because of the
ongoi ng problens the police were having with Fow er Liquors, he
st opped by there to check it out as part of his normal duties.

As he pulled into the parking lot, he saw a "very young white



mal e" wal king out the front door of Fowl er Liquors. The boy was
carrying a twel ve-pack of Budwei ser Light beer. Oficer Ades
stated that he was surprised not to see the boy's father follow
hi mout of the store, because the boy |ooked so young. The boy
got into his car and drove away. Oficer Ades followed himfor
alittle nore than one bl ock, then pulled himover.

14. O ficer Ades interviewed M. Geen and photographed
him M. Geen adnmtted that he bought the beer in Fow er
Li quors, and that he and the other boys in his car intended to
drink it.

15. Because the sale of alcohol to a mnor is a
m sdeneanor, and he did not witness the sale, Oficer Ades could
not make an arrest. The next day, he forwarded to the D vision
the informati on concerning his stop of M. G een.

16. Agent Brian D. Sauls of the Division contacted
M. Geen and asked himto cone to the Division's offices for an
interview M. Geen agreed. Agent Sauls conducted a
phot ographi ¢ suspect |ineup, and M. Geen identified Saner
Bar ghout hi as havi ng been behind the counter at Fow er Liquors
at the tinme he purchased the twel ve-pack of Budwei ser Light on
June 15, 2002.

17. The incident involving the sale to M. Geen forned
the basis of the Administrative Action that |ed to DOAH Case

No. 03-0431. Fow er Liquors did not contest the evidence that a



sal e was made by Fowl er Liquors to M. G een, an underage
person, on June 15, 2002, or that Saner Barghouthi was present
at the counter when the sale was nade.

18. On the evening of June 17, 2002, Justin C. Bender,
then ei ghteen years of age, entered Fow er Liquors to buy beer.
M. Bender testified that he had purchased al cohol at Fow er
Li quors nore than 40 tinmes and had never been asked for any
identification. M. Bender stated that he has seen friends and
ot her peopl e whom he knew from school inside Fow er Liquor
Store. M. Bender also testified that he had discussions with
ot her peopl e about Fowl er Liquors being a place where underage
peopl e coul d purchase al coholic beverages.

19. On June 17, 2002, M. Bender purchased a twel ve- pack
of Budwei ser beer and a quart of Hei neken beer, then left the
store. M. Bender purchased the beer from Steve Barghouthi, the
father of Sanmer Barghouthi. Steve Barghouthi did not ask
M . Bender his age, nor request any identification to prove that
he was at |east 21 years of age. M. Bender had made no effort
to alter his appearance or nmake hinself | ook ol der than
ei ght een.

20. On June 17, 2002, Anthony J. Smith, the chief of |aw
enforcenent for the Division, visited the Fort Myers office. He
asked Captain Pendarakis to inform himof cases her office was

involved in, and the subject of Fow er Liquors was di scussed.



After dinner that evening, Chief Smth drove by Fow er Liquors
to take a | ook at the store.

21. As he drove through the parking lot, Chief Smth saw
M. Bender exiting the store with his beer. Chief Smth stopped
himto determ ne how old he was. M. Bender produced a valid
driver's license that showed he was ei ghteen years old. Chief
Smth searched M. Bender for fake identification, but found
none.

22. Chief Smth asked M. Bender if he would be willing to
return to Fowl er Liquors and make anot her purchase that Chief
Smith could observe. M. Bender agreed to do so.

23. Chief Smth tel ephoned Captain Pendarakis and asked
her to bring marked cash for M. Bender to purchase beer.

Capt ai n Pendarakis arrived with the cash. She went into Fow er
Liquors to ascertain whether it would be safe for M. Bender to
return to the store. After Captain Pendarakis determ ned the
store was safe, M. Bender entered the store.

24. Chief Smth and Captai n Pendarakis watched the
transaction fromacross the street. They had a clear view
t hrough the wi ndow of the |iquor store. They observed
M . Bender get a carton of beer, put it on the counter, pay
for it, and wal k out the door.

25. After Chief Smth and Captain Pendarakis viewed the

sale to M. Bender, they went into the store to arrest the
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person who had made the sal e, Saner Barghouthi. M. Barghouthi
was arrested and taken to the Lee County Jail.

26. The incident involving the sale to M. Bender forned
the basis of the Admi nistrative Action that | ed to DOAH Case
No. 03-0217. Fow er Liquors did not contest the evidence that a
sale was made by Fowl er Liquors to M. Bender, an underage
person, on June 17, 2002, or that Samer Barghouthi, the
i censee, had nade the sale.

27. In mtigation, counsel for Fow er Liquors argued that
Iicense revocation would be unfair because Saner Barghouthi is
no | onger involved in the operation of the business, having
signed over his interest to his uncle, Shahir Daghara. Counse
contended that M. Daghara acted to renove Sanmer Barghouthi from
the prem ses of Fow er Liquors as soon as he | earned that
M . Barghout hi was nmaking sal es to underage persons.

28. This contention is not credible. The two sales that
are the subject of these proceedings occurred nearly one
nmonth after the murder of M. Cubello, which was wi dely known
to have occurred after M. Cubell o purchased al coholic beverages
in Fow er Liquors. The two sales also occurred after
M. Barghout hi had been interviewed by Captai n Pendaraki s about
sal es of al coholic beverages to mnors. Mreover, Oficer Ceci
Pendergrass of the Fort Myers Police Departnent testified that

Samer Barghouthi was still working at Fowl er Liquors on July 1,
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2002, two weeks after his arrest for selling al coholic beverages
to Justin Bender.

29. There is no record evidence that M. Barghout hi
transferred his interest in the business to M. Daghara. At
nmost, the Division's files indicate that at sone point, Fow er
Li quors represented to the Division that M. Daghara had taken a
49 percent interest in the business. The file also contains an
undated "Current Licensee Update Data Sheet" on which Saner
Bar ghout hi's nanme i s crossed through, but Fow er Liquors offered
no sworn testinony to explain the significance of this docunent.

30. Further, even if M. Daghara did take over the
busi ness, there is no evidence that he took any steps to renove
M. Barghouthi fromthe prem ses of Fow er Liquors, or did
anything el se to address the problem of selling al coholic
beverages to m nors.

31. Oficer Pendergrass, who is the community coordi nator
for the area of Fort Myers that includes Fow er Liquors, also
testified that he has been called to Fow er Liquors on a regul ar
basis to deal with code enforcenent problens, fights between
famly nmenbers, drug sales, robberies in the parking |ot, and
civil problens between the owners over refrigeration equipnent.
O ficer Pendergrass testified that the police departnent's
statistics establish that Fowl er Liquors is the nucl eus of

crimnal conplaints in the area, and that in the |ast year, the
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Fort Myers Police Department has had over 300 calls for service
to Fow er Liquors.

CONCLUSI ONS OF LAW

32. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and
the parties thereto pursuant to Section 120.569 and
Subsection 120.57(1), Florida Statutes.

33. License revocation proceedi ngs and proceedi ngs
involving the | evying of admnistrative fines are penal in
nature. The burden of proof is on the Division to establish by
cl ear and convi nci ng evi dence the truthful ness of the

all egations in the Adm nistrative Actions. Departnent of

Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

34. A licensee is charged with knowi ng the practice act

that governs its license. Willen v. Florida Departnent of

Pr of essi onal Regul ation, D vision of Real Estate, 568 So. 2d 975

(Fla. 3d DCA 1990).
35. Section 562.11, Florida Statutes, provides in
pertinent part:
(D(a) It is unlawful for any person to
sell, give, serve, or permt to be served
al cohol i c beverages to a person under 21

years of age or to permt a person under 21
years of age to consune such beverages on

13



36.

perti nent

the |licensed prem ses. Anyone convicted of
violation of the provisions hereof is guilty
of a m sdeneanor of the second degree,

puni shabl e as provided in s. 775.082 or s.
775.083.

(b) A licensee who viol ates paragraph (a)
shall have a conpl ete defense to any civil
action therefor, except for any

adm ni strative action by the division under
t he Beverage Law, if, at the time the

al cohol i ¢ beverage was sold, given, served,
or permtted to be served, the person

fal sely evidenced that he or she was of

| egal age to purchase or consune the

al cohol i ¢ beverage and the appearance of the
person was such that an ordinarily prudent
person woul d believe himor her to be of

| egal age to purchase or consune the

al coholic beverage and if the licensee
carefully checked one of the follow ng forns
of identification with respect to the
person: a driver's license, an
identification card issued under the

provi sions of s. 322.051 or, if the person

i s physically handi capped as defined in s.
553.45(1), a conparable identification card
i ssued by another state which indicates the
person's age, a passport, or a United States
Uni formed Services identification card, and
acted in good faith and in reliance upon the
representati on and appearance of the person
in the belief that he or she was of |ega

age to purchase or consune the al coholic
beverage. Nothing herein shall negate any
cause of action which arose prior to June 2,
1978.

Section 561.01, Florida Statutes, provides in
part:

(4)(a) "Alcoholic beverages" neans

distilled spirits and all beverages

cont ai ning one-half of 1 percent or nore
al cohol by vol une.
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(b) The percentage of al cohol by vol une
shal | be determ ned by neasuring the vol une
of the standard ethyl alcohol in the
beverage and conparing it with the vol une of
the remai nder of the ingredients as though
said remai nder ingredients were distilled
wat er .

(5) "lIntoxicating beverage" and
"intoxicating liquor" nean only those

al cohol i ¢ beverages containing nore than
4. 007 percent of alcohol by vol une.

37. Section 562.47, Florida Statutes, provides in
pertinent part:

In all prosecutions for violations of the
Beverage Law

(2) Proof that the beverage in question was
contained in a container |abeled as "beer,"
"ale,” "malt liquor,"” "malt beverage,"”
"wine," or "distilled spirits" or with other
simlar nane; and which bears the

manuf acturer's insignia, nane, or tradenark
is prima facie evidence that such beverage
is an al coholic beverage as defined in s.
561. 01.

(3) Any person or persons who by experience
in the past in the handling or use of

i ntoxicating liquors, or who by taste,

snmell, or the drinking of such |iquors has
know edge as to the intoxicating nature
thereof, may testify as to his or her
opi ni on whet her such beverage or liquor is
or is not intoxicating, and a verdi ct based
upon such testinony shall be valid.

38. It is the responsibility of the |icensee or his agents
to determne the age of all patrons prior to selling alcoholic

beverages to them Wodbury v. State Beverage Departnent, 219
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So. 2d 47, 48 (Fla. 1st DCA 1969). Wen engaging in such
transactions, the licensee or his agents nust exercise a
reasonabl e standard of diligence to ensure that al coholic

beverages are not sold to mnors. Surf Attractions, Inc. v.

Departnent of Business Regul ation, 480 So. 2d 1354, 1355 (Fla.

1st DCA 1985), and cases cited therein.

39. However, the fact that a licensee or agent sold an
al cohol i c beverage to a underage person is not sufficient, on
its own, to subject that |licensee or agent to sanction. The
sal e must appear to have been made "knowi ngly and willfully, or
that it was nmade negligently, without care to diligently attenpt

to prevent such sales.”™ Trader Jon, Inc. v. State Beverage

Departnment, 119 So. 2d 735, 739-40 (Fla. 1st DCA 1960).

40. The evidence is clear and convincing that the products
sold to David G een and Justin Bender were al coholic beverages
as defined by Subsection 561.01(4), Florida Statutes.

41. Further, the evidence is clear and convincing that
| i censee Sanmer Barghouthi sold al coholic beverages to Justin
Bender, a person under 21 years of age. The evidence is clear
and convincing that Saner Barghouthi was present behind the
counter of Fow er Liquors when al coholic beverages were sold to
David Green, a person under 21 years of age.

42. The evidence is clear and convincing that neither

David G een nor Justin Bender falsely evidenced that he was of
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| egal age to purchase or consune al coholic beverages. The
evidence is clear and convincing that neither David G een nor
Justin Bender had an appearance that would cause an ordinarily
prudent person to believe himto be of |egal age to purchase or
consune al coholic beverages. The evidence is clear and
convincing that the |icensee nmade no effort to check the
identification of either David G een or Justin Bender.

43. The evidence is clear and convincing that Samer
Bar ghout hi nmade or wi tnessed these sales within two days of his
interview with Captain Pendarakis. In this interview, he
acknow edged the problem of selling al coholic beverages to
m nors and assured Captain Pendarakis that fromthat point
forward, he would check identifications and cease selling
al cohol i c beverages to persons under the age of 21 years.

44. Based on the foregoing, the |licensee Samer Barghout hi
was clearly negligent and did not exercise a reasonabl e standard
of diligence to prevent the sale to M. Geen or M. Bender.
This clearly nerits a finding that Fow er Liquors violated
Section 561.11(1)(a), Florida Statutes, and is subject to
penal ties pursuant to Section 561.29, Florida Statutes, which
grants the Division authority to suspend or revoke a |icense.

45. Rule 61A 2.022, Florida Adm nistrative Code,

prescri bes the penalty guidelines, as follows in relevant part:
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(1) This rule sets forth the penalty

gui del i nes which shall be inposed upon

al cohol i c beverage |licensees and permttees
who are supervised by the division.

District supervisors, audit supervisors, and
bureau chiefs are authorized to accept
settlenent offers that do not deviate from
the penalty guidelines. The penalties

provi ded bel ow are based upon a single

vi ol ation which the |licensee commtted or
knew about; or a pattern of at |east three
violations on different dates within a 12-
week period by enpl oyees, independent
contractors, agents, or patrons on the

| icensed premi ses or in the scope of

enpl oynent in which the |icensee did not
participate; or violations which were
occurring in an open and notorious manner on
the |licensed prem ses.

46. Rule 61A-2.022(11), Florida Adm nistrative Code,
provides for a $1,000.00 fine and a seven-day suspensi on of the
license for a first-tine violation of Section 562.11(1)(a),
Florida Statutes. For a second violation, the rule provides for
a $3,000.00 fine and a 30-day |icense suspension. For a third
violation, the rule provides for |icense revocati on.

47. Fow er Liquors was found guilty of a first violation
of Section 562.11(1)(a), Florida Statutes, by a Final Oder of
t he Division dated Cctober 25, 2002.

48. In the consolidated cases here at issue, the Division
has proven the second and third violations by clear and

convi nci ng evidence. Revocation is the appropriate sanction.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Business and
Pr of essi onal Regul ation, D vision of Al coholic Beverages and
Tobacco enter a Final Order revoking the |icense of Barghout hi
Enterprises, Inc., d/b/a Fow er Liquor Store.

DONE AND ENTERED this 5th day of June, 2003, in

Tal | ahassee, Leon County, Florida.

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the erk of the

D vision of Adm nistrative Hearings
this 5th day of June, 200S3.

COPI ES FURNI SHED,

M chael Martinez, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

Capt ai n Tani a Pendar ki s
4100 Center Point Drive
Suite 104

Fort Myers, Florida 33916
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John Kyl e Shoemaker, Esquire
Post O fice Box 1601
Fort Myers, Florida 33902

Hardy L. Roberts, I1l, Ceneral Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Peter WIllians, Director
Di vision of Al coholic Beverages and Tobacco
Depart nment of Busi ness and
Pr of essi onal Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Order in this case.
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